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The Fundamental Right to 
Travel

Unpermitted temporary activity [such as going to or from 
an organized protest] promoted via a social media platform 
which substantially increases or disrupts the normal flow of 
trafÏc on a roadway, street, or highway?

Could a County pass a law that fines:



The Fundamental Right to 
Travel

Using local streets and highways to obtain an out-of-state 
abortion?

Could a City pass a law prohibiting:



The Fundamental Right to 
Travel

Private HOA provisions that bar get-out-the-vote canvassing 
efforts? 

Could a State enforce:



Roadmap:
Doctrinal 
Overview:
• The “fundamental 

right to travel” as it 
exists.

• State power over 
travel.

Travel to 
Resist:

• Careful description 
of the right.

How We Get 
There:

• Substantive Due 
Process analysis.

• Textual hook.

1913: Women’s Suffrage 
March



The “fundamental right to 
travel”:

1) Protects non-residents’ right 
to enter another State.

2) Ensures travelers are treated 
as “welcome” visitors.

3) Guarantees all residents – 
whether old or new – equal 
treatment by their State.
Bray v. Alexandria Women’s Health Clinic, 506 U.S. 263 (1992).

~ Justice Scalia



State Power Over Travel

1955: Map of Jackson Ward in Richmond, 
Virginia.

Left: 1956 photo showing the 
razing of Jackson Ward.
Bottom: 1957 aerial showing 
construction of the Petersburg-
Richmond Turnpike.

Overlay of I-64’s current path over historic Jackson 
Ward.



Loving v. Virginia, 388 U.S. 1 (1967)

Richard and Mildred 
Loving

Richard and Mildred’s marriage certificate, 6/2/1958 (c/o the National 
Archives).



Travel to Resist:

Careful description of the 
right:

1. Self movement over any 
distance

2. To dissent, advocate 
change, or evade existing 
laws / regimes

3. That is non-violent and 
complies with 
(permissible) regulations 
at the destination.

1932: Hunger protest outside Boston 
Commons.



Travel to Resist: How We Get There

14th Amendment Substantive Due 
Process has two elements:

1) The fundamental right must be 
“deeply rooted in this Nation's history 
and tradition.”

2) And a “careful description of the 
asserted fundamental liberty 
interest.”

~ Justice Rehnquist, majority opinion in Washington 
v. Glucksberg, 521 U.S. 702, 720-21 (1997).

1963: March on Washington for Jobs and 
Freedom



Travel to Resist: Careful Description of the Right
1st Amendment liberties:
“[T]he Court has recognized a right to associate for 
the purpose of engaging in those activities 
protected by the First Amendment—speech, 
assembly, petition for the redress of grievances, and 
the exercise of religion.” Roberts v. U.S. Jaycees, 468 
U.S. 609, 618 (1984).

2nd Amendment liberties:
“[T]he Second and Fourteenth Amendments protect 
an individual’s right to carry a handgun for self-
defense outside the home.” New York State Rifle & 
Pistol Association, Inc. v. Bruen, 597 U.S. 1, 10 (2022).

4th Amendment liberties:
“[A trafÏc stop] remains lawful only so long as 
unrelated inquiries do not measurably extend the 
duration of the stop.” Rodriguez v. U.S., 575 U.S. 348, 
355 (2015).

Above: 2004 
March for 
Women’s 

Lives.

Left: 1964 
Deacons of 

Defense.



Travel to Resist: Deeply Rooted in our History & Tradition



Travel to Resist: Deeply Rooted in our History & Tradition

Spirit of Idaho Women, Boise, ID, 
2022.



Travel to Resist: Deeply Rooted in our History & Tradition

Dr. Willie Parker, Board of Directors of Physicians for 
Reproductive Health.



Travel to Resist: Textual Hook
• U.S. Constitution, Article IV, Section 2, 

Clause 3:
• “No Person held to Service or Labour in 

one State, under the Laws thereof, 
escaping into another, shall, in 
Consequence of any Law or Regulation 
therein, be discharged from such 
Service or Labour, but shall be delivered 
up on Claim of the Party to whom such 
Service or Labour may be due.”

• Federal Fugitive Slave Laws of 1793 & 
1850:
• “[i]t shall be the duty of the executive 

authority of the state or territory to 
which such person shall have fled … 
to cause the fugitive to be 



Travel to Resist: Textual Hook



Travel to Resist: What’s Next?
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